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§345.63

(1) Lack of progress with employ-
ment of qualified staff;

(2) Lack of consumer-responsive ac-
tivities;

(3) Lack of resource allocation to sys-
tems change and advocacy activities;

(4) Lack of progress with meeting the
assurances in §345.30(b); or

(5) Inadequate fiscal management.

(i) If a monitoring panel determines
that the lead agency should be redesig-
nated, the panel shall recommend to
the Secretary that further remedial ac-
tion be taken or that the Secretary
order the Governor to redesignate the
lead agency within 90 days or lose
funds under this part. The Secretary,
based on the findings and recommenda-
tions of the monitoring panel, and
after providing to the public notice and
opportunity for comment, shall make a
final determination regarding whether
to order the Governor to redesignate
the lead agency. The Governor shall
make any redesignation in accordance
with the requirements that apply to
designations under §345.6.

(Authority: 29 U.S.C. 2215(c); section 105(c) of
the Act)

§345.63 How does a State change the
entity responsible for providing
protection and advocacy services?

(a) The Governor of a State, based on
input from individuals with disabilities
and their family members, guardians,
advocates, or authorized representa-
tives, may determine that the entity
providing protection and advocacy
services has not met the protection and
advocacy service needs of the individ-
uals with disabilities and their family
members, guardians, advocates, or au-
thorized representatives, for securing
funding for and access to assistive
technology devices and assistive tech-
nology services, and that there is good
cause to provide the protection and ad-
vocacy services for the State through a
contract with a second entity.

(b) On making the determination in
paragraph (a) of this section, the Gov-
ernor may not enter into a contract
with a second entity to provide the
protection and advocacy services un-
less good cause exists and unless—
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(1) The Governor has given the first
entity 30 days notice of the intention
to enter into the contract, including
specification of good cause, and an op-
portunity to respond to the assertion
that good cause has been shown;

(2) Individuals with disabilities and
their family members, guardians, advo-
cates, or authorized representatives,
have timely notice of the determina-
tion and opportunity for public com-
ment; and

(3) The first entity has the oppor-
tunity to appeal the determination to
the Secretary within 30 days of the de-
termination on the basis that there is
not good cause to enter into the con-
tract.

(c)(1) When the Governor of a State
determines that there is good cause to
enter into a contract with a second en-
tity to provide the protection and ad-
vocacy services, the Governor shall
hold an open competition within the
State and issue a request for proposals
by entities desiring to provide the serv-
ices.

(2) The Governor shall not issue a re-
quest for proposals by entities desiring
to provide protection and advocacy
services until the first entity has been
given notice and an opportunity to re-
spond. If the first entity appeals the
determination to the Secretary, the
Governor shall issue such request only
if the Secretary decides not to over-
turn the determination of the Gov-
ernor. The Governor shall issue such
request within 30 days after the end of
the period during which the first entity
has the opportunity to respond, or
after the decision of the Secretary, as
appropriate.

(3) The competition shall be open to
entities with the same expertise and
ability to provide legal services as a
system in §345.30(b)(12). The competi-
tion shall ensure public involvement,
including a public hearing and ade-
quate opportunity for public comment.

(Authority: 29 U.S.C. 2215(d); section 105(d) of
the Act)
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